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OPINION

This case is before the court for the third time. The daimant, Scott Graham Hartman
(“Hartman”), is the son of claimants Kay Hartman' and Cleon Hartman. In September 1996,
Hartman entered into an athletic scholarship contract with the University of Tennessee
(“University”). Pursuant to this contract, the University was bound to furnish Hartman medical
treatment in the event plantiff wasinjured during athletic competition. The facts of thiscase were
succinctly stated by Judge Todd in Hartman v. University of Tennessee, No. 01A01-9804-BC-
00196, 1998 WL 639121 (Tenn. Ct. App. Sept. 14, 1998). Wequotetherelevant factsat length from
this opinion:

The University purchased from National Union Insurance Company,
apolicy of insuranceinsuring itsliability under scholarship contracts
to the extent of the coverage provided by the policy. Thefather of the
student [Hartman] was an employee of Bell South Corporation which
provided for the families of its employees hedth care insurance
within desgnated limits.

Withtheapproval of the University of Tennessee, [Hartman] traveled
to Lexington, Ky., to participate in a regional track and field
competition sponsored and controlled by the University of Kentucky.
While performing “warming up” exercises in the space assigned to
him by the University of Kentucky, [Hartman] was struck in the head
by a heavy missile thrown by another student who was participating
in the same regional competition. His serious injury will require
custodia care for the remainder of his life. The University of
Tennessee has agreed to furnish all needed future care.

Id. at *570-71.

At thetime of his son’sinjury, Cleon Hartman was employed with Bell South Corporation
(“BellSouth™). Asan employeeof Bell South, Cleon Hartman purchased a medical assistance plan
(“ERISA Plan”) that provided insurance coverage to Cleon Hartman. The parties dispute whether
the ERISA Plan extended coverage to Scott Hartman. The ERISA Plan wasin effect on April 17,
1987, the date of Scott Hartman’ sinjury, and from April 1987 to February 1990, Bell South’ sinsurer
paid $1,223,513.00 toward Hartman’s medical care pursuant to this plan.?

! Following Scott Hartman’ sinjury, Kay Hartman was appointed as her son’s legal representative, and thereby
accepted responsibility for all decisions regarding son’s medical care.

2 . . . .
Pursuant to a settlement agreement, National Union Insurance Company (“National”) later reimbursed

BellSouth in the amount of $196,848.58, for medical expenses accumulated by Hartman from July 24, 1987 through
April 17,1993. National’s payments under the settlement agreement exhausted the University’s coverage.
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The procedural history of this case islong and complicated, and was aptly summarized by
Judge Cain in Hartman v. University of Tennessee, 38 S.W.3d 570 (Tenn. Ct. App. 2000). We
guote at length from the court’ s opinion:

[On April 15, 1998,] [t]he claimantsfiled in their own name abroad-
based claim in both contract and tort against the University of
Tennessee and the State of Tennessee® which was decided by the
Claims Commission in March of 1998. All issues were resolved
except the alleged subrogation claim for Bell South in the amount of
$1,026,666. In thisrespect, the Clams Commission held in part:

[W1hilethe Bell South plan may have a claim against
the University or the State based on a theory of
subrogation, insuperable barriers exists to this
Commission’s consideration of such a clam. (@)
Neither intheoriginal pleadingsinstitutingthisclaim,
nor in the subsequent pleadings and filings, have the
partiesclaimed, asserted, discussed, or raisedtheissue
of subrogation, except for a mention of the plan’s
potential subrogation rightsintheform of an order the
claimants submitted in connection with the motion
now under consideration. Thus, the subrogationissue
properly is not before this Commission. (b) This
Commission’s procedures require both that
proceedings be brought by the red partiesin interest,
and that all necessary parties be joined in the
proceedings if possible. The BellSouth plan is the
real party in interest, and a necessary party in any
action for subrogation, and the plan is not a party to
this proceedings. (c) This Commission lacks
jurisdiction to consider and decide aclaim of aparty
not properly before it, where there is no evidence
about whether that party has even asserted the claim
against the State or the University. Tennessee Code
Annotated section 9-8-307. In short: the claim for
subrogation belongs to the Bell South plan and not to
the claimants, and the plan isnot aparty to thisclam.

On appeal, this court affirmed the judgment of the Claims
Commission holding that nothing appeared in the record to indicate
anything about a subrogation claim and making the following

3 For the sake of convenience, we will refer to both defendants’ as the “University” hereinafter.
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observation: “Inthe present case, the volunteer subrogorsare seeking
to recover in their own names, funds which may or may not be justly
due athird party which isnot a participant in this proceeding and the
basis of whose rightsis not in thisrecord.” Hartman v. University
of Tennessee, No. 01A01-9804-BC-00196, 1998 WL 639121, at *3
(Tenn. Ct. App. Sept. 14, 1998). The Court then observed that “the
way is open for the third party subrogee to assert itsrights, if any, in
a separate claim to the Claims Commission.” 1d.

In disposing of a petition to rehear filed by the claimants this
Court heldasfollows: “ Thewholedifficulty could have been avoided
if the Hartmans had smply stated in their clam that it was presented
on behalf of named subrogees, or had amended their claim toinclude
such astatement. They did not do so, and the record on appeal fails
to show that they ever paid any expense. Therefore, they are not
entitled to recover anything in this proceeding for their own benefit,
and they have not legitimately pursued the path that would entitle
them to recover for the benefit of anyone else” Hartman v.
University of Tennessee, No. 01A01-9804-BC-00196, 1998 WL
702057 (Tenn. Ct. App. Oct. 9, 1998).

The Supreme Court of Tennessee denied an application for
permission to appeal in March 1999. The case was remanded back
to the Claims Commission, and on March 10, 1999, the claimants
filed a“Notice of Joinder of Bell South Corporation” and “Bell South
Corporation’s Ratification of Clams.” On March 25, 1999, the
[University and State] filed a motion to strike claimants' March 10,
1999 pleadings. This motion was sustaned by the Claims
Commission on May 10, 1999 wherein the Commission held:

The proposed joinder of BellSouth comes too late.
Proposing such ajoinder amost twe ve yearsafter this
claim wasfiled, three years after the State raised the
real-party-in-interest issue, practicaly ayear after this
Commission’ sjudgment, and al so after consideration
by both the Court of Appeals and the Supreme Court
—such a joinder simply is not timely.

kkhkkhkkkhkkhkkhkhhkkhkkhhkhkkhhkhkkhhkhkkhhkkhkhhkhkhkkhkhkkhkhkkkhkkkk*%x

Finally, BellSouth's position must be rejected on
sound judicial-policy grounds. Tolet Bell South enter
this clam after the action taken by the Court of
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Appealsand the Supreme Court would mock findity
of judicia decisions, and would invite a waste of
appellate courts’ time and resources.

BellSouth has just waited too long.
ld. at 571-72.

Hartman agai n appeal ed thedeci sion of the Tennessee ClaimsCommission (* Commission”)
to the Tennessee Court of Appeals. In previously-mentioned Hartman v. University of Tennessee,
38 SW.3d 570, 577 (Tenn. Ct. App. 2000), the court reversed the Commission’ s decision, holding:

Thetrial court erredin strikingthe March 10, 1999 * Notice of Joinder
of Bell South Corporation” and “ Bell South Corporation’ sRatification
of Clams.” These pleadings, albeit late filed, are adequate to bind
Bell South Corporation under resjudicata principlestowhatever final
judgment is ultimately entered in this case. The purpose of
[ Tennessee Rule of Civil Procedure] 17.01 is thus served and the
“relation back” provisions of the Rule are applicable to the end that
the case should be tried on its merits.

On April 2, 2001, the University filed a Mation to Dismiss on the grounds that the court
lacked subject matter jurisdiction over the action as it was barred by the doctrine of sovereign
immunity. TheUniversity’ sMotionto Dismisswasoverruled, andin January of 2002the University
filedaMotionfor Summary Judgment regarding Bell South’ ssubrogation claim. Shortly thereafter,
claimantsfiled a Cross Motion for Summary Judgment, seeking “ entry of aJudgment in their favor
in the amount of $1,026,666.00 together with interest from February 1, 1990, for the University’s
remaining contractual liability for unreimbursed medical treatment.”

In an Order filed May 13, 2002, the Commission concluded that Hartman had a contractual
right to requirethe University to pay medical expensesincurred by the claimant asaresult of thecare
and treatment he received for hisinjury, and further determined that Bell South was subrogated to
this right. The Commission ordered the University to reimburse BellSouth in the amount of
$1,026,666.71, but denied claimants' request for prgudgment intered.

The University appeds, presenting for review the primary issue of whether the Commission
erred in granting summary judgment in favor of BellSouth. Claimants raise the additional issue of
whether the Commission erred in refusing to award prejudgment interest.

A motion for summary judgment should be granted when the movant demonstratesthat there
areno genuineissues of material fact and that the moving party is entitled to ajudgment as amatter
of law. See Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the burden of
demonstrating that no genuineissue of material fact exists. SeeBainv. Wells, 936 S\W.2d 618, 622
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(Tenn. 1997). Onamotionfor summary judgment, the court must take the strongest legitimate view
of the evidence in favor of the nonmoving party, allow all reasonable inferences in favor of that
party, and discard al countervailing evidence. Seeid. In Byrd v. Hall, 847 SW.2d 208 (Tenn.
1993), our Supreme Court stated:

Onceit is shown by the moving party that there is no genuine issue
of material fact, the nonmoving party must then demonstrate, by
affidavitsor discovery materias, that thereisagenuine, material fact
disputeto warrant atrial. Inthisregard, Rule 56.05 providesthat the
nonmoving party cannot simply rely upon his pleadings but must set
forth specific facts showing that there is a genuine issue of material
fact for trial.

Id. at 210-11 (citations omitted) (emphasisin original).

Summary judgment isonly appropriatewhen the facts and thelegal conclusionsdrawn from
thefactsreasonably permit only one conclusion. SeeCarvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn.
1995). Sinceonly questions of law are involved, there is no presumption of correctness regarding
atrial court’ s grant of summary judgment. See Bain, 936 S.W.2d at 622. Therefore, our review of
thetrial court’ s grant of summary judgment isde novo on the record before this Court. See Warren
v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

The University presents for review the issue of whether the Commission erred in granting
summary judgment infavor of Bell South. Specifically, theUniversity contendsthat the Commission
erred in the following judgments:

A. By concluding that Bell South had acontractual obligationto make
payments for which it now seeks recovery in this action;

B. By concluding that Bell South’ ssubrogation rightswere contractual
in nature; and

C. By concluding that BellSouth’ s subrogation rights were superior
to those of the Universty.

AddressingtheUniversity’ sfirst allegation of error, wefind unrefuted evidencein therecord
to indicate that BellSouth did in fact have a contractud obligation to make payments toward
Hartman’ s medical expenses pursuant to its ERISA Plan. The University admits that Hartman was
an Eligible Dependent accordingto thetermsof the ERISA Plan, but arguesthat thereisno evidence
to provetha Hartman was an enrolled Eligible Dependent, and thereby a participant under the plan.



BellSouth’'s ERISA Plan defines “ participant” as “[a]n enrolled Participant/retired Participant and
their enrolled eligible dependents (in [Medical Assistance Plan]).”

This court’s inquiry therefore centers on the question of whether the record contains
Indisputabl e evidenceindicating that Hartman was an enrolled el i gible dependent, and subsequently
an insured party to the contract, under this particular plan. Because no copy of the original policy
was included, nor any documentation of premiums paid entered, we turn to the affidavits of Cleon
Hartman and Edward L. Rankin* (“Rankin”) for proof tha Hartman was an enrolled Eligible
Dependent under BellSouth’s ERISA Plan.

In his affidavit, Cleon Hartman affirmed that he was the beneficiary of Bell South’s self-
insured ERISA Planon April 17, 1987, thedate of hisson’ sdevastating injury. Accordingto Cleon
Hartman, “BellSouth’s ERISA Plan provided for the payment of necessary medical expenses of
affiant’ s son, Scott Hartman.” Cleon Hartman noted that “ Bell South authorized its ERISA Plan to
pay Scott Hartman’s medical expenses, provided that it reserved the right to recover those paid
medical expenses from the University,” and further stated that Bell South paid $1,223,515.29 for
medical servicesaccumulated by Hartman from April 17, 1987 through February 1, 1990, pursuant
to thisplan.

Rankintestified that Cleon Hartman was a Bell South employee and an * Eligible Employee”
under the ERISA Plan on the date of his son’sinjury. Rankin affirmed that “[o]n April 17, 1987,
and at all relevant times thereafter, Scott G. Hartman, the then adult son of Cleon Hartman, was a
medical plan eligible dependent while he was a full-time student at the University of Tennessee.”
Rankin further noted that “[a]ll medical expenses paid by the Medicd Plan in behalf of Scott G.
Hartman were made under thetermsand conditions of theMedical Plan,” and “[a]ll of said payments
made in behalf of Scott G. Hartman were subject to the Medical Plan subrogation provisions.”
Rankin reiterated that BellSouth paid $1,223,515.29 in medical services for Hartman under the
ERISA Plan, covering the time period of April 17, 1987 through February 1, 1990.

Claimants’ assertion that Bell South was contractually obligated to pay Hartman’s medical
expenses pursuant to the ERISA Plan is further strengthened by claimants’ Concise Statement of
Undisputed Material Facts, andthe University’ sadmission of or fallureto deny particul ar statements
therein. The University specifically failed to dispute the following statements:

On April 17, 1987, Scott’ sfather, Cleon Hartman, was employed by
Bell South Corporation, and was covered by Bell South’ s self-insured
ERISA Plan. Scott was a third party beneficiary of the ERISA
coverage.

kkhkkkkhkkhkkhkkhkkhhkhkkhhkhkkhhkhkkhhkhkkhhkkhkhkkhkhhkhkhhkhkhhkhkkhhkhkkhhkhkkhkkkhkkkkx*x*%

4 Rankin is employed as a general attorney with Bell South, providing legal services and counsel with respect
to the administration of BellSouth’s ERISA Plan.
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All medical expenses paid by BellSouth in behalf of Hartman were
made subject to the ERISA subrogation provision....

In addition to these admissions, the University included statementswithinits own pl eadings
suggesting or indicating that BellSouth had a contractual obligation to pay Hartman's medical
expenses under the ERISA Plan. In its Statement of Undisputed Material Facts, filed in support of
defendants Motion for Summary Judgment, the University stated that “[f]or a period of time
following Scott’ sinjury, Bell South’ sinsurer, Blue Cross/Blue Shield, also paid aportion of Scott’s
medical care costs. These payments were made because at the time of Scott’s accident Cleon
Hartman had insurance coveragethrough hisemployer, Bell South, which coverage extended to Scott
asamember of theimmediate family.” The University further acknowledged that “while the bulk
of Scott’s medical bills during the first years following Scott’ s injury were paid by Bell South that
payment was caused by Bell South’s contractual obligation to Cleon Hartman, not by any refusal of
the University to assume responsibility for Scott’s medical treatment....”

We note further that the Commission found indisputable evidence that BellSouth “did not
make such payments as avolunteer, but asaresult of the legally enforceable contractual obligation
which it owed to Scott under the ERISA plan.” As support for this conclusion, the Commission
cited to the following admission from the University’ strial brief:

In the university’s brief filed on February 8th, 2002, the university
says that “ Cleon Hartman had a health insurance contract with his
employer, Bell South, under which Scott was provided coverage as
Cleon’s dependent.” “BellSouth paid a portion of Scott’s medical
care costs pursuant to its contractual obligation to Cleon Hartman.”

For these reasons, we find that there is undisputed evidence in the record to indicate that
Scott Hartman was an enrolled eligible dependent in the ERISA Plan, and that BellSouth had a
contractual obligation to pay Scott Hartman’s medical expenses pursuant to this plan.

The University next raises the question of whether the Commission erred in concluding that
Bell South’ s subrogation rightswere contractual in nature. In defining the parameters of contractual
or conventional subrogation, our Supreme Court noted that “[s|ubrogation given by agreement or
stipulation is known as conventional subrogation.” Tennessee Farmers Mut. Ins. Co. v. Rader,
410 SW.2d 171, 173 (Tenn. 1966) (citing United States Fidelity & Guaranty Co. v. Elam, 198
Tenn. 194, 278 SW.2d 693 (1955)). The Court further recognized that ‘[i]n conventional
subrogation the extent of the right is measured by the agreement for subrogation, and by the rights
of the person granting theright.” Rader, 410 SW.2d at 173 (quoting 83 C.J.S. Subrogation § 4).

L egal or equitabl e subrogation, onthe other hand, “ arises by operation of law where aperson,

other than amere volunteer, having aliability or aright or afiduciary relationship in the premises,
paysadebt dueby another under such circumstancesthat he or sheisin equity entitled to the security
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or obligation held by the creditors whom he or she has paid.” 83 C.J.S. Subrogation § 4 (2000).
Unlike contractual subrogation, “[t]he right of legal subrogation is not created by contract. It does
not arise from any contractual relaionship between the parties, but takes placeasa matter of equity,
with or without an agreement to that effect.” Id.

Thecrux of theUniversity’ sargument isthat Bell South has no contractual subrogation rights
asthereisno evidenceto suggest that Scott Hartman was a“ Participant” under the ERISA Plan. On
this basis, the University asserts tha BellSouth’s subrogation rights are equitable, rather than
contractua in nature. However, becausewe havefound that Scott Hartman was an enrolled Eligible
Dependent under the ERISA Plan, we dismiss defendants’ contention that Bell South is foreclosed
from asserting contractua subrogétion rights on the theory that no contract existed between
Bell South and Scott Hartman.

To determine whether BellSouth has contractual subrogation rights, we must ook to the
expressterms of the contract, and specifically the subrogation clausewithin. Courtsareto interpret
and enforce the contract aswritten, according to its plain terms. Petty v. Sloan, 197 Tenn. 630, 277
S.W.2d 355, 358 (1955). If acontract isplain and unambiguous, the meaning thereof isaquestion
of law for the court. Id.

According to claimants' Concise Statement of Undisputed Facts, all medical expenses pad
by Bell South on Scott Hartman’ sbehal f were made* subject to” thefollowing subrogation provision
contained within the ERISA Plan:

If the Claims Administrator pays or provides any benefits for a
Participant under this Plan, it is subrogated to all rights of recovery
which that Participant has in contract, tort, or otherwise against any
person or organization for the amount of benefits paid or provided.
That means that the Claims Administrator may use the Participant’s
right to recover money from that other person or organization.

(Emphasisin original).

From our reading of this provision, it is apparent that the plain and unambiguous terms of
the subrogation clause provide Bell South with a contractual right to subrogeation in this case. The
recordindicatesthat BelSouth (ClamsAdminigtrator) paid $1,223,515.29 toward medical expenses
incurred by Scott Hartman (Participant) under the ERISA Plan. Asdetermined by the Commission
in its Order of September 27, 1989, the University had a contractual obligation to “provide
reasonabl e medical treatment appropriateto Scott Hartman’ s condition without limitation astotime
or dollar limit.” Therefore, by the terms of the subrogation provision cited aove, BdlSouth is
“subrogated to all rights of recovery [that Scott Hartman] has in contract” against the University.

The University’ sfinal argument againg summary judgment isthat the Commission erredin
“concluding that Bell South’s subrogation rights were superior to those of the University.” The



University’s argument relies exclusively on the theory that Bell South possessed, at best, only an
equitable subrogation right. We find the University' s argument unpersuasive.

As stated, the subrogation clause contained in the ERISA plan provides Bell South with a
contractual right of subrogation. TheUniversity’spolicy with National, in contrast, containsno such
provision. The purpose of the subrogation doctrine “is the prevention of injustice.” See 83 C.J.S.
Subrogation § 3 (2000). “[Subrogation] is designed to promote and to accomplish justice, and is
the mode which equity adopts to compel the ultimate payment of a debt by one who in justice,
equity, and good conscience, should pay it.” 1d. In considering the competing subrogation interests
of two parties, only one of whom has contractually negotiated for such a right, we find that the
principles of equity, justice, and fairness, under the particular circumstances of this case, mandate
recovery in favor of Bell South as the party possessing a contractual right of subrogation.

For the abovereasons, weaffirm the Commission’ sdecision permitting Bell Southto recover
$1,223,515.29 from the University for medical expensespaid on behalf of Scott Hartman under the
ERISA Plan.?®

Claimants’ sole issue for review is whether the Commission erred in failing to award
prejudgment interest to Bell South. Specifically, daimants seek an award of prejudgment interest
covering the time period from “February 1, 1990 (the date upon which BellSouth made its last
payment and this claim was therefore liquidated) through the date the Judgment isultimately paid.”

Prejudgment interest is authorized by T.C.A. 8 47-14-123 (2001) and is discretionary with
the court. B.F. Myers & Son of Goodlettsville, Inc. v. Evans, 612 SW.2d 912 (Tenn. Ct. App.
1980). In Myint v. Allstate Ins. Co., 970 SW.2d 920 (Tenn. 1998), our Supreme Court stated:

An award of preudgment interest is within the sound
discretion of thetrial court and the decision will not be disturbed by
an appellate court unless the record reveals a manifest and pal pable
abuseof discretion. Spencer v. A-1 CraneService, Inc., 880 S.W.2d
938, 944 (Tenn. 1994); Otis v. Cambridge Mut. Fire Ins. Co., 850
S.W.2d 439, 446 (Tenn. 1992). Thisstandard of review clearly vests
thetrial court with considerabledeferenceintheprejudgment interest

> We note that the University raised two additional issueson appeal, both of which we condenseinto the single
issue of whether the Commission erred in granting summary judgment in favor of BellSouth, as at |east a genuine issue
of material fact exists as to whether the University breached its contract with Scott Hartman. To reiterate, the
Commission’s September 27, 1989 Order states that the University had a contractual obligation to “provide reasonable
medical treatment appropriate to Scott Hartman’ s condition without limitation as to time or dollar amount.” The parties
do not dispute the reasonabl eness of the care or treatment that is the basis for BellSouth’ srecovery claim. Therefore,
we find that the University had a contractual obligation to pay for said treatment and care, thus rendering the issue of
whether the University has breached the athletic scholarship contract irrelevant.
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decision. Generally stated, the abuse of discretion standard does not
authorizean appd late court to merely substituteitsjudgment for that
of thetrial court. Thus, in caseswherethe evidence supportsthetrial
court's decision, no abuse of discretionisfound. See Statev. Grear,
568 S.W.2d 285, 286 (Tenn. 1978) (applying abuse of discretion
standard to trial court's decision to deny request for suspended
sentence), cert. denied, 439 U.S. 1077,99 S. Ct. 854, 59 L. Ed. 2d 45
(1979).

Severa principles guide trial courts in exercising their
discretion to award or deny prejudgment interest. Foremost are the
principles of equity. T.C.A. 8 47-14-123. Simply stated, the court
must decide whether the award of prejudgment interest isfair, given
the particular circumstances of the case. In reaching an equitable
decision, acourt must keep in mind that the purpose of awarding the
interest is to fully compensate a plaintiff for the loss of the use of
funds to which he or she was legally entitled, not to penalize a
defendant for wrongdoing. Mitchell v. Mitchell, 876 S.W.2d 830,
832 (Tenn. 1994); Otis, 850 S.W.2d at 446.

Id. at 927.

The Supreme Court also noted that in addition to the principles of equity discussed prejudgment
interest may be allowed when the amount of the obligation is certain and can be ascertained by
proper accounting, and there is no reasonabl e dispute about the amount.

In denying an award of prejudgment interest to Bell South, the Commission determined:

As to the fourth issue, an award of preudgment interest is
withinthediscretion of thisCommission, takinginto considerationall
factors including, but not limited to, whether the liability was
liquidated, the merits of the respective parties, and the diligence of
the partiesin pursuing the litigation. See Myint v. Allstate I ns. Co.,
970 S.\W.2d 920 (Tenn. 1998); Scholz v. S.B. Intern., Inc., 40
S.W.2d 78 (Tenn. Ct. App. 2000). This Commission notes that this
claimhasdragged on for fourteen years. ThisCommission a so notes
that Bell South obviously was aware of the progress of thislitigation,
and of itsinterestin it, fromthe beginning. However, it chose not to
intervene until March 1999. This Commission also takes note of the
complexity of theissuesinvolvedin thislitigation. In light of these
facts, and after consideration of the entire record, this Commission
awards no prejudgment interest.
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Based on our review of therecord, wefind that the Commission’ sdecision denyingan award
of prejudgment interest did not constitute a manifest or palpable abuse of discretion. As noted by
the Commission, BellSouth was or should have been aware of itsinterest in thislitigation fromits
inception in April 1988. The ERISA Plan under which Scott Hartman’s medical expenses were
covered contained aclear subrogation provision entitling Bell South to pursuerecovery of expenses
againg the University. The inclusion of this clause in the ERISA Plan indicates that Bell South
knew, or should have known, of its right to seek recovery.

Claimants assert that Bell South has been unfairly deprived of the use of these expenses as
a result of the University’s calculated efforts to delay final judgment, and the Commission’s
protracted efforts to rule on claimants' 1996 Summary Judgment Motion. However, claimants
urgency to recovery these funds is beset by the fact that Bell South waited approximately ten years
to join the lawsuit and assert a clam for recovery.

For these reasons, we affirm the decison of the Commission denying an award of
prejudgment interest to Bell South.

In conclusion, we affirm the Order of the Commission awarding Bell South a judgment
for $1,026,666.71 against the University. We further affirm the Commission’ s ruling denying
prejudgment interest to BellSouth. Costs of the appeal are assessed to the University of
Tennessee and its surety, if any.

B W. FRANK
CRAWFORD, PRESIDING JUDGE, W.S.
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